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TRIBAL WORKFORCE 
PROTECTION ACT

THREE MAJOR POINTS OF THIS PRESENTATION
Point #1

• The San Manuel decision should not pose a threat to Indian preference at 
tribal enterprises, so long as the preference is imposed through a TERO 
Ordinance. With an ordinance in place, tribal enterprises can tell unions 
that Indian preference is not a permissible subject of collective 
bargaining

• However, if the tribe implements Indian preference just through a policy 
and not an ordinance, or if the ordinance does not cover tribal 
enterprises, unions will be able to compel tribal enterprises to negotiate 
about Indian preference as part of the collective bargaining process
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THREE MAJOR POINTS OF THIS 
PRESENTATION (Cont’d.)

Point # 2   
Tribes should give serious consideration to adopting comprehensive 
employment ordinances, covering such areas as anti-discrimination, 
OSHA, Fair Labor Standards, Family Medical Leave, and public 
employee labor relations, in order to:

• Provide all reservation employees, including employees of tribal governments 
and enterprises, with the basic employment rights that all  other employees in 
the country take for granted

• Strength tribal sovereignty by putting sovereignty to work,  which can also 
strengthen the tribe’s position in litigation if a Federal agency seeks to impose 
a Federal law of general applicability on the tribe; and

• Help prevent future litigation by Federal agencies, since, with a tribal law in 
place providing the same rights as the Federal law, the agencies will likely be 
more interested is working with the tribe than suing it 
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THREE MAJOR POINTS OF THIS 
PRESENTATION (Cont’d.)

Point # 3  
Each Tribe needs to conduct its own evaluation on whether to enact a 
Right-to Work law. Each tribe is different and there is no “one size fits 
all”

• Enacting a right to work law probably makes sense for a tribe that is trying 
to discourage union organizing, 

• Enacting a right to work law probably is counterproductive for a tribe that 
has high unemployment and can benefit from union training to help tribal 
members become journeymen and develop careers in construction
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INDIAN PREFERENCE IN LIGHT OF 
THE SAN MANUEL DECISION

The San Manuel decision should not pose a threat to Indian 
preference at tribal enterprises that are now subject to the National 
Labor Relations Act (NLRA), so long as the Tribe has a TERO 
Ordinance in place, because:

•TERO ordinances are the law on the reservation
•Under the NLRA, no employer, not even a tribal enterprise, may be forced by 
a union to negotiate about terms of employment that would cause the employer 
to violate the law of the jurisdiction in which the employer is located
•Any provisions regarding Indian preference in a collective bargaining 
agreement that would in any way deviate from the tribe’s TERO ordinance 
would put the enterprise in violation of tribal law, and thus are impermissible 
subjects of collective bargaining
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INDIAN PREFERENCE (Cont’d.)

• Therefore, tribal enterprises should tell unions that Indian preference is not a 
legitimate subject of collective bargaining

• This works only if the Tribe’s Indian preference requirements are embodied 
in a tribal ordinance and only if that ordinance applies to tribal enterprises as 
well as private employers on the reservation

• If the tribe only has a policy, and not an ordinance, on Indian preference, its 
enterprises will be required to negotiate on Indian preference because a 
governmental policy does not make an issue an impermissible subject of 
collective bargaining
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TRIBAL WORKFORCE PROTECTION 
ACTS (TWPAs)

Tribal Governments should give serious consideration to adopting 
comprehensive employment ordinances, (called here Tribal Workforce 
Protections Acts or TWPAs), that provide all employees on the Reservation, 
including employees of tribal governments and tribal enterprises, with basic 
rights and protections, including  -- 

• Protection against discrimination based on race (except Indian preference), sex, 
gender, religion, national origin, disability and age

• Occupational Tribal Davis-Bacon Rights
• Labor Relation Rights for Safety and Health standards
• Family Medical and Cultural Leave Rights
• Minimum Wage and Employees of Tribal Governments and Tribal Agencies
• Right-to-Work laws if such laws make sense for that tribe.
• The TWPA also includes a strengthened Indian preference TERO ordinance that 

reflects the many lessons the TERO program has learned over the 30 years of its 
existence
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TRIBAL WORKFORCE PROTECTION 
ACTS (Cont’d.)

The TWPA builds on the TERO structure by giving the TERO 
responsibility for enforcing the new employment ordinances, because:

• TERO has a proven structure in place
• TERO has experience monitoring, investigating, holding hearings,  issuing 

legal decisions and imposing sanctions
• TERO employees are out on the job site regularly so they are in the best 

position to monitor compliance with the ordinances
• CTER will be providing the TEROs with training in many of these areas, 

such as OSHA enforcement training in conjunction with Federal OSHA 
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REASONS FOR TRIBES TO ADOPT 
TWPAs INCLUDE:

Reason # 1:  Tribal Sovereign Responsibility

• Many of these ordinances provide employees with important rights that Federal 
and/or state laws already provide to almost all employees in the country

• Employees of tribal enterprises and tribal governmental agencies are among the 
few in the country without these rights

• With tribal sovereign authority comes the responsibility to provide basic rights 
and protections to those subject to Tribe’s jurisdiction 
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REASONS FOR TRIBES TO ADOPT 
TWPAs INCLUDE: (Cont’d.)

Reason # 2:  Implementing Tribal Sovereign Authority

• Enacting these ordinances put tribal sovereign authority to work, thereby 
strengthening tribes sovereignty

• Sovereign power  is a “use it or lose it” matter. If tribes do not use their authority 
to fill the legal vacuum in employment rights, history shows that some other 
governmental entity – Congress, a Federal agency, the courts – will step in and 
fill the vacuum with Federal law, thereby diminishing tribal sovereignty 
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REASONS FOR TRIBES TO ADOPT 
TWPAs INCLUDE: (Cont’d.)

Reason # 3:  Tribal Ordinances Can Help to Defend Against Efforts to 
Impose Federal Employment Laws on Tribal Enterprises and Tribal 
Governments

• In deciding whether to apply Federal laws of general applicability to tribal 
enterprises and tribal governments, at least some courts weigh the impact on 
tribal sovereignty

• If a Tribe has an ordinance in place, the court will have to nullify that ordinance 
in order to apply the Federal law, which has a strong negative impact on tribal 
sovereignty

• At least one U.S. Circuit Court of Appeals has held that it will not impose a 
Federal law on tribes if the tribe has adopted a comparable tribal ordinance. (San 
Juan v. NLRB)
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REASONS FOR TRIBES TO ADOPT 
TWPAs INCLUDE: (Cont’d.)

Reason # 4  Tribal Ordinances Can Help to Prevent Litigation by 
Federal Agencies That Can Weaken Tribal Sovereignty, Such as the 
San Manuel Case
Experience has shown that when:

•  A Tribe has an ordinance in place covering the same area as a Federal law, 
and 

• The Tribal office responsible for enforcing that ordinance has developed a 
working relationship with the Federal agency responsible for enforcing the 
Federal law, then:

 
The Federal agency is likely to work in a government-to-government partnership 
with the tribal office if a problem under the Federal statute arises on the  
reservation, rather than filing suit to enforce the Federal law 
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REASONS FOR TRIBES TO ADOPT 
TWPAs INCLUDE: (Cont’d.)

• These goals will be achieved only if the tribe makes the TWPA applicable to all 
employees on the reservation, including the tribal enterprises and tribal 
governmental agencies

• Providing these rights and protections may add to the burden of the tribe in its 
capacity as an employer, but the tribe’s role as a responsible government must 
take precedence over its position as employer

• Otherwise the courts will increasing view tribes more as employers than as 
active governments, and will diminish tribal sovereignty by imposing Federal 
laws of general applicability on them, as happened in the San Manuel case
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HIGHLIGHTS OF THE ORDINANCES 
INCLUDED IN THE TWPA

Ordinance # 1:  An Updated TERO Ordinance that –

• Applies to all tribal governmental offices and enterprises as well as private 
employers but requires that an employee of a tribal office or enterprise must 
first exhaust the internal grievance procedure before he or she may file a 
complaint with the TERO 
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TERO FEE 
ORDINANCE #1 (Cont’d.)

• The Ordinance requires that the revenue from TERO fees be retained in the 
TERO so it can carry out its expanded responsibilities

• These new ordinances will not accomplish their purposes unless the TERO has 
the resources to effectively enforce them 

• If TERO fees are bringing in more revenue, it means there is increased 
construction and other activity on the reservation and thus increased 
responsibilities for the TERO

• The TERO fee should not be viewed as a general revenue raiser for the tribal 
government but as a user fee that employers pay for the services TERO provides
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ANTI-DISCRIMINATION IN 
EMPLOYMENT ORDINANCE

Ordinance # 2:  Anti-Discrimination in Employment Ordinance

• Provides all employees on the reservation, including employees of the tribal 
government and tribal enterprises, with protection against discrimination based 
on:

– race (except Indian preference)
– national origin
– sex
– gender 
– Religion
– disability, and
– age

• These are basic rights available to virtually all employee in the country except 
tribal employees, because tribes are not considered employers under Title VII of 
the Civil Rights Act 
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ANTI-DISCRIMINATION IN 
EMPLOYMENT ORDINANCE (Cont’d.)

Ordinance # 2:  Anti-Discrimination in Employment Ordinance (Cont’d.)

• One court has already held that the Federal Age Discrimination in Employment 
Act applies to tribal enterprises, following the reasoning in cases such as San 
Manuel. The tribe had no comparable law of its own

•  A tribal ordinance prohibiting discrimination based on age could strengthen the 
tribe’s position if that issue arises again. 

• Also it is possible that EEOC, which enforces that Act, would work with a 
TERO that had an age discrimination in employment ordinance, rather than sue 
the Tribe
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OCCUPATIONAL SAFETY AND 
HEALTH ORDINANCE (OSHA)

Ordinance #3:  Occupational Safety and Health Ordinance (OSHA)

• The Ordinance adopts the terms of the Federal OSHA law and regulations, 
making them tribal law

• Federal Courts are divided on whether Federal OSHA applies to tribal 
enterprises. Court cases holding OSHA did apply provided many of the 
precedents used by the NLRB to support its decision in the San Manuel case

• While state OSHA laws were preempted by Federal OSHA, the courts have held 
that tribes may enact their own OSHA laws and enforce them concurrently with 
the Federal Office of Occupational Safety and Health.
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OCCUPATIONAL SAFETY AND 
HEALTH ORDINANCE (OSHA) (Cont’d.)

Ordinance #3:  Occupational Safety and Health Ordinance (OSHA) 
(Cont’d.)

• Strong working relationships between tribal and Federal OSHA offices will help 
to reduce the likelihood that Federal OSHA will go to court to enforce its law on 
tribal enterprises and governments.

• Employees on the Reservation need to be assured a safe working environment 
and Federal OSHA is too thinly staffed to provide adequate enforcement. Tribes, 
through their TEROs or other offices need to step up

• CTER will be developing OSHA training for TEROs in conjunction with 
Federal OSHA
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FAMILY MEDICAL AND CULTRUAL 
LEAVE ORDINANCE

Ordinance # 4:  Family Medical and Cultural Leave Ordinance

• This Ordinance, modeled on the Federal Family Medical Leave Act, strengthens 
families, an important tribal value. It seeks to minimize the conflict between an 
employee’s obligation to his employer and his responsibilities to his family by 
giving employees certain rights to unpaid leaves for family medical situations

• The concept of the Act can be expanded by tribes to help minimize the conflict 
that many Indian workers face between their employer and their culture, by 
setting out the circumstances under which unpaid leave may be taken for 
religious ceremonies, funerals, tribal celebrations, etc.

• Experience indicates employers can live with allowing such leave, as long as 
they have some certainty about when it will occur, so they can plan for it, 
through such means as having substitute employees ready to step in, like 
substitute teachers 
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TRIBAL FAIR LABOR STANDARDS ACT 
AND TRIBAL DAVIS BACON ACT

Ordinance # 5:  Tribal Fair Labor Standards Act and Tribal Davis Bacon 
Act

• The Federal Fair Labor Standards Act sets the minimum wage and requirements for 
overtime pay for all employers with more revenues in excess of $500,000 

• The Tribal Fair Labor Standards Act applies those Federal requirements to every 
employer on the reservation, regardless of size

• The Davis Bacon Act sets the minimum wage and requirements for overtime pay 
for Federally funded construction work. It also provides that the only trainees who 
can be paid at less than full journeyman wages are those that are enrolled in a union 
or DOL approved training program

• Since Davis-Bacon wages usually are higher than the wages paid on reservation 
construction, the Act raises the cost of construction on reservations

• The Act also makes it more difficult for the TERO to get contractors to hire Indian 
workers who are less than journeymen, since unless they are enrolled in a union or 
DOL training program, the contractor must pay them at the full journeyman wage 
rate 
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TRIBAL FAIR LABOR STANDARDS ACT 
AND TRIBAL DAVIS BACON ACT (Cont’d.)

• NAHASDA permits a tribe to set its own wage rates for projects funded under 
NAHASDA and to loosen the trainee requirements so more partially trained 
Indians can get jobs on such projects

• However, NAHADA requires Tribal Council action to use this authority. This 
Tribal Davis Bacon Act provides the legal vehicle Tribal Councils can use to 
implement this authority 

• When enacting the Ordinance, the Council needs to decide what journeyman 
wage rates it wants as the minimum in each construction craft and it must 
establish the criteria under which trainees may be employed at below-
journeyman wages 
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RIGHT-TO-WORK LAWS

Ordinance # 7:  Right-to-Work Laws

• Right-to-Work laws provide that if a union organizes an employer, the collective 
bargaining agreement may not provide that all employees of that employer must 
join the union

• At least one Federal Court of Appeals (the 10th) has held that the NLRA permits 
tribes as well as states to enact right-to-work laws.

• The legal issue is that the  NLRA permits states to enact right to work laws but does 
not say that tribes may. Rather than finding that the term “state” implicitly includes 
“tribes’, the 10th Circuit held that if a tribe enacts a right-to-work law, the Tribe’s 
exercise of its sovereignty would override any argument that the NLRA implicit 
preempts tribes from enacting such ordinances

• However, other courts may or may not agree with the 10th Circuit, since this court 
has been much more of an advocate for tribal sovereignty than have most of the 
other Federal courts. As a result, the legality of tribal right-to-work laws should still 
be considered an open question. 
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RIGHT-TO-WORK LAWS (Cont’d.)

Ordinance # 7:  Right-to-Work Laws (Cont’d.)

Each Tribe needs to do its own evaluation on whether it would benefit 
or be harmed by adoption of a tribal right-to-work law

If a tribe has a casino or other enterprise that is being organized by a union:

• A right-to work law likely will discourage the union from devoting time and 
resources to that organizing effort, since even if the union wins an organizing 
election, it knows that at least some of the employees will use the law to opt out 
from joining the union, which reduces the amount of dues revenue the union 
will get

• If the union is successful in organizing a tribal enterprise, a right-to-work law 
will enable tribal member employees to opt out of having to join the union 
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RIGHT-TO-WORK LAWS (Cont’d.)

Ordinance # 7:  Right-to-Work Laws (Cont’d.)

On the other hand if the Tribe has a high unemployment rate and the 
Tribe wants to assist interested members to develop careers in the 
construction trades:

• Unions have the best training programs
• Many of the construction unions respect tribal sovereignty
• A right-to-work law will discourage the union from working with the tribe on 

providing training to tribal members
• Many of the construction unions will allow tribal members chose not to join the 

union on unionized reservation projects, so a right-to-work law is not necessary 
for that purpose 
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TRIBAL PUBLIC EMPLOYEE LABOR 
RELATIONS ORDINANCE

• The NLRA applies to private employers on reservations
• The NLRB has also concluded that the NLRA applies to all tribal employees, 

both those working for the tribal government and those working for tribal 
enterprises

• However, the NLRB said it has broad discretion on whether or not to accept 
jurisdiction over tribal entities and it will decide on a case-by-case basis 
whether to apply the NLRA to a specific tribal unit, depending on its balancing 
of the governmental versus commercial nature of the unit

• In one case, San Manuel, it applied the Act to a tribal casino. In another case it 
declined to apply it to a hospital being operated by a tribe under an Indian Self-
Determination Act contract 
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TRIBAL PUBLIC EMPLOYEE LABOR 
RELATIONS ORDINANCE (Cont’d.)

• If a tribe enacts its own labor relations ordinance providing tribal employees 
with the right to organize unions, this may help to persuade the NLRB not to 
accept jurisdiction over union organizing efforts at tribal agencies and 
enterprises

• The Tribes will have to accept that this means they may end up having to 
negotiate with unions, but it would be done under tribal law, thereby protecting 
tribal sovereignty

• Most states and many municipalities have already enacted such laws. The 
Navajo Nation already has such a law in place and several of its governmental 
divisions have been organized by unions, without any negative impact on the 
Tribe 
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TRIBAL PUBLIC EMPLOYEE LABOR 
RELATIONS ORDINANCE (Cont’d.)

The proposed law adopts the Public Employee Labor Relations 
Ordinance enacted by the Mashantucket Pequot Tribe, which among 
other things:

• Provides all employees of the tribal government and tribal enterprises the right 
to organize and be represented by unions

• If a majority of the employees in that bargaining unit support the union, the 
tribal entity being organized is obligated to negotiate with the union over the 
terms and conditions of employment

• The union is prohibited from striking.  Unlike the NLRA, if, during their 
negotiations, there is an impasse between the union and tribal entity on any term 
or condition of employment, this ordinance gives either party the right to submit 
that issue to binding arbitration 
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FOR MORE INFORMATION, OR IF YOU HAVE ANY 
QUESTIONS, PLEASE FEEL FREE TO CONTACT:

Daniel S. Press, Attorney at Law
Van Ness Feldman, PC
1050 Thomas Jefferson Street, NW
Washington, DC  20007
T. 202-298-1882
F. 202-338-2416
dsp@vnf.com

Lee  Adolph, CTER President & CEO 
C.T.E.R.
1025 W Indiana
Suite 99
Spokane, WA 99205
T. 509-326-6062
F. 509-326-6056
ladolph@councilfortribalemploymentrights.org
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