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Treaty of  Fort Pitt (1778)

Original Lenni Lenape Land Base

Lenni Lenape Land Base 1778
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The Delaware Tribe Today

Delaware Tribe of  Indians Today
Bartlesville, OK
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TERO Jurisdiction & Rights of  Ways

TERO Under the New Rule

Changes Under the New Rule

Challenges to the New Rule (They Failed)

Federal Regulation of  Rights of  Way

What are Rights of  Way and Why Do They Matter?
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What are Rights of  Way & 
Why Do They Matter?
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 Rights of  Way are landowner grants, that allow a user 
(or “grantee”) the right to use or pass over the 
owner’s land for a limited purpose

 The landowner can be an individual, tribe or group 
of  individuals who share interest in an allotment or 
parcel of  land.

 They do no transfer ownership of  the land

What Are of  Rights-of-Way?
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What Are of  Rights-of-Way?

 Railroads 
 Telephone Lines
 Roads, Highways Public Access
 Energy Development

 Pipelines 
 Water
 Natural Gas
 Crude

 Electric Transmission Lines
 Increased Push for Renewables
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Importance for Tribes & Indian Lands

 Trespass
 Right to exclude
 Jurisdiction
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Federal Regulation of  Rights-of-Way

© Maranda Compton



The Trust Responsibility & 
Tribal Consent
 Federal Trust Responsibility:  The legal and moral obligation 

of  the Untied States to act with “the highest responsibility 
and trust” toward Indian nations.  

 “Its conduct, as disclosed in the acts of  those who represent 
it in dealing with the Indians, should therefore be judged by 
the most exacting fiduciary standards.” Seminole Nation v. 
United States, 316 U.S. 286, 296-97 (1941)

 The trust responsibility has changed dramatically over time
 Through self-determination and shifts in regulations and 

policy, Tribes are now assuming a much larger role, and the 
Trust Responsibility is proportionally diminishing – e.g., 
TERAs, HEARTH Act.
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Regulatory History

• Agreements 
with Tribes, 
ratified by 
Congress

Pre-1887

•General 
Allotment Act, 

•Railroad (1899)
•Pipelines (1904, 
25 USC § 321)

•Transmission 
Lines (1911,   
43 USC § 961)

1887

•First 
Regulations 
regarding 
Rights of Way

•First hint at 
consent (1939)

1928

•Indian RsOW 
Act

1948/1951

•BIA Manual for 
RsOW   (25 CFR 
169)
 Negotiation
 Appraisal 

assistance 
from Interior

 Damages

1971

•Energy Policy 
Act

2005
•New 
Regulations 
(finalized in 
2016)

2015
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Regulatory Requirements & Process

 Basic legal principals:
1. Federal application and approval process
2. Entities seeking rights-of-way over tribal lands cannot 

condemn these lands, except as specifically authorized by 
Congress

3. For at least the past six decades, the law has specifically 
required tribal and allottee consent

4. Tribal jurisdiction applies
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Relevant Laws & Regulations Today

 Statutes
 25 U.S.C. §§ 323-328 (Rights-of-way for all purposes across 

Indian Lands)
 43 U.S.C. § 961 (Rights-of-Way Through Public Lands, 

Indian, and Other Reservations for Power and 
Communication Facilitates)

 18 U.S.C. § 1131 (definition of  Indian Country)
 Regulations

 25 CFR Part 169 (Rights-of-Way over Indian lands)

 Treaty Rights
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Why the New Regulations? 

 To update old, outdated regulations
 The last ROW Regs were published in 1968 and updated in the 1970s
 “Regulations to promote economic development in Indian country must 

reflect twenty-first century needs of  tribal communities and foster tribal 
self-determination.” from BIA, FAQs: ROW Final Rule

 With its update, BIA desired to:
 Streamline and clarify the process for both tribes and grantees;
 Support Tribal and allottee decisions regarding use of  their land;
 Increase flexibility in compensation and valuations;
 Protect trust property.

 BIA also used the update as an opportunity to address key 
issues that the old rule did not cover – e.g., questions of  
jurisdiction, taxation, assignment, piggybacking and mortgages
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The History of  the New Rule: 

 The Proposed Rule was released in June 2014, was finalized in 
November 2015, and went into effect in April 21, 2016

 June 2, 2014: Release of  Proposed Regulations
 June 17, 2014: NPRM and Proposed Rule published  (79 Fed Reg 34455)
 August - October, 2014:  Consultations occurred in various locations
 November 28, 2014:  After two extensions, the Comment Period officially closes
 November 2015:  Almost one year after the close of  the comment period, the 

Final Rule was promulgated
 November 3, 2015:  Final Rule signed by Kevin Washburn
 November 19, 2015:  Final Rule published (80 Fed Reg 72492)
 December  2015:  The new rule was originally scheduled to become effective, 

however suit was filed and the BIA delayed the implementation until March 21, 
2016

 April 19, 2016:  Order Denying Plaintiff ’s Motion for Preliminary Injunction
 April 21, 2016:  Rule goes into effect
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The Litigation Opposing the New Rule
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Litigation Challenging the New Rule

 On March 11, 2016 Western Energy Alliance filed a 
complaint in Federal District Court in the District of  North 
Dakota (Western Energy Alliance v. Jewell)

 Complaint sought preliminary injunction, and ultimate repeal, 
of  the New Rule.

 The case challenged the New Rule based upon the following:
 BIA exceeded its delegated authority under the 1948 Act by granting 

tribal jurisdiction over rights of  way;
 The expansion of  tribal jurisdiction under the New Rule is contrary to 

law;
 The New Rule is arbitrary and capricious; and
 The BIA failed to undertake an Environmental Assessment of  the 

New Rule and is therefore in violation of  NEPA.
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Filing in North Dakota
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See Turtle Talk’s Coverage:
• https://turtletalk.wordpress

.com/2016/04/11/lawsuit-
challenges-bia-right-of-way-
regulations/



Jurisdiction & TERO Under the New Regulations

So What’s Changed?
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What’s Changed Under the New Regs? A lot.

 Unified Procedure for all Rights-of-Way  
 Jurisdiction
 Taxation
 Increased Consent:  Assignment, Piggybacking, and 

Mortgages
 Valuation
 BIA Approval Deadlines
 Unilateral Tribal Termination
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The Procedure Is Unified.

 Unified Procedure for all Rights-of-Way
 The new regulations create a unified procedure for all Rights-of-

Way so that all rights of  way – whether for railroads, telephone, 
public highways, oil and gas or power projects – are now subject 
to the same regulatory process
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Tribal Jurisdiction Is Affirmed.

 Jurisdiction
 The new regulations affirm that ROWs on Indian Lands are 

generally not subject to state law -- §169.9
 The new regulations state that granting of  a ROW does not 

diminish or alter the nature of  the underlying land and 
therefore does not diminish Tribal jurisdiction – §169.10

 The former rule was silent as to Jurisdiction and many believed 
that under Supreme Court precedent Tribal jurisdiction was lost 
upon a grant of  a ROW – unless it was specifically reserved.
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Jurisdiction Over Rights-of  Way: 
The Case Law

 Montana v. Untied States, 450 U.S. 544 (1981)
 This case addressed the Crow Nation’s ability to regulate hunting and 

fishing by a non-Indian on Non-Indian fee lands within a reservation.  
 The General Rule: Tribes lack regulatory authority over non-Indians 

on non-Indian fee land within the reservation.
 The “exercise of  tribal power beyond what is necessary to protect tribal 

self-government or to control internal relations is inconsistent with the 
dependent status of  tribes, and so cannot survive without express 
congressional delegation.” 

 The Two Exceptions (the Montana Test)
1. A Tribe may regulate the activities of  nonmembers who enter 

consensual relationships with the tribe or its members
2. A Tribe may regulate “the conduct of  non-Indians on fee lands within 

its reservation when that conduct threatens or has some direct effect 
on the political integrity, the economic security, or the health and welfare of  the 
tribe.”
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Jurisdiction Over Rights-of  Way: 
The Case Law
 Strate v. A-1 Contractors, 520 U.S. 438 (1997)

 Auto Collision occurred between contractor and non-tribal woman (and 
her tribally-enrolled children) on a road through the Ft. Berthold 
Reservation in North Dakota.  The road was on a right-of-way granted 
to the state, provided public access to a Federal water project, and was 
maintained by North Dakota.

 “The right of  way North Dakota acquired for its highway renders the 
6.59 mile stretch here at issue equivalent, for nonmember governance 
purposes, to alienated, non Indian land.  The right of  way was granted 
to facilitate public access to a federal water resource project, forms part 
of  the State’s highway, and is open to the public.  Traffic on the highway 
is subject to the State’s control.  The granting instrument details only 
one specific reservation to Indian landowners, the right to construct 
necessary crossings, and the Tries expressly reserved no other right to 
exercise dominion or control over the right of  way.  Rather, they have 
consented to, and received payment for, the State’s use of  the stretch at 
issue, and so long as that stretch is maintained as part of  the State’s 
highway, they cannot assert a landowner’s right to occupy and exclude.”
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Jurisdiction Over Rights-of  Way: 
The Case Law

 Atkinson Trading v. Shirley, 532 U.S. 645 (2001)
 Hotel/restaurant/shop located on non-Indian fee land within the 

Navajo Nation Reservation 
 Where an Indian tribe loses the right of  absolute use and occupation 

of  lands, the tribe no longer possesses the right to exclude others, 
and thereby loses the incidental power to regulate [and tax] the use 
thereof  by nonmembers.

 Plains Commerce v. Long Family Land and Cattle Co., 554 U.S. 
316 (2008)

 Bank foreclosed on non-Indian fee land
 Although tribal courts have jurisdiction to regulate conduct 

occurring on tribal lands, that jurisdiction is lost once title to the land 
passes into the hands of  non-Indians.  

 Distinction between conduct & property
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Jurisdiction Over Rights-of  Way: 
The Breakdown

 Under the old regulations it was believed that...
 Tribes could enforce – ONLY if  specifically reserved:

 Tribal Regulations regarding conduct that falls into the first or 
second Montana exception

 Tribal employment rights (TERO)
 Certain Environmental and Historical/Cultural Preservation 

Requirements (under NEPA and NHPA)
 Whatever is bargained for.

 But could not enforce:
 Property taxes
 Criminal laws or Real Property Requirements

 Now, under the new regulations, Tribes have 
jurisdiction as they would over any other Tribal land.
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Taxation is now solely Tribal.

 Taxation
 Land subject to rights-of-way and the activities occurring 

thereon are not subject to any state taxation (§ 169.11)
 Tribes also have the right to tax the improvements, activities, 

and right-of-way interest
 These changes mirror changes made to the surface leasing 

regulations in 2013 (25 CFR Part 162) 
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Assignments, Piggybacking, & Mortgages 
are Limited.
 Assignments, Piggybacking, & Mortgages

The old regulations are silent as to assignments and piggybacking but the new 
regulations set express standards for both.  

 Assignment
 Under the old regulations, ROW grants were freely assignable.
 The new regulations, however, require landowner consent and BIA approval of  

consent unless the ROW specifically allows for assignment (§169.207)
 Piggybacking

 Under the old regulations piggybacking – i.e., allowing new uses on an existing rights-
of-way – was generally permitted if  allowed under state law.

 The new regulations explicitly limit piggybacking to new uses that are within the same 
scope of  the use specified in the original right-of-way grant.  Any new use not within 
the scope of  the original grant, requires a new right-of-way. (§169.127)

 Mortgages
 Mortgages are only allowed if  expressly provided for in the original ROW grant and a 

majority of  landowner consent and BIA approval is secured.  (§ 169.210)
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Service Lines are Narrowly Defined. 

 Service Line Agreements
 In a new subpart, the new regulations redefines Service Line 

Agreements to restrict the definition to those lines that directly 
provide utility service to a house, business or other structure 
(rather than distribution lines which are subject to right-of-way 
regulations) to better delineate whether a service line agreement 
or right-of-way is appropriate.  (§ 169.51-56).
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BIA Review Deadlines Are Specific.

 BIA Deadlines
 Under the old regulations, BIA action was not subject to any 

specific deadlines.  Therefore any challenge had to be brought 
under general BIA inaction requirements (25 CFR § 2.8 -
Appeal from inaction of  official)

 The new regulations establish a 60-day deadline for BIA action 
on new rights-of-way applications and a 30-day deadline for 
BIA action on any amendment, assignment, or mortgage of  a 
ROW.  (§ 169.123)
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Tribal Termination & Negotiated 
Remedies are Expressly Allowed.
 Termination

 It is now possible for the tribe and ROW grantee to negotiate 
remedies for violation, abandonment, or non-use. (§ 169.403)

 A tribe may unilaterally terminate a ROW and BIA cancellation 
and/or approval of  termination is not required.

 For allotted lands, BIA concurrence with termination is only 
required to ensure the applicable percentage of  interests have 
consented to termination.
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So Where Does TERO come in?

TERO regulations are automatically applicable but 
may be negotiated during Tribal consent
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It’s the Same Process, Just With New Considerations.

Initial 
Application

Made in 
Writing to 

BIA

Must include: 
land 

description, 
length of 

time, evidence 
of good faith 
and financial 
responsibility; 

certain 
warranties

Notification

Landowner 
notified of 
interest in 
acquiring

Permission to 
survey & map

Realty 
Disputes 

Resolved with 
BIA realty 

office

Survey & 
Appraisal

Applicant 
pays

Landowner 
can contest or  

even 
challenge in 

court

Fair Market 
Value

Secretarial 
Assistance

Environmental

Review

Can be 
initiated at 

any time but

Generally 
must include:
•NEPA (EIS, 
EA)

•NHPA
•CEQUA

Negotiations

Can also 
occur at any 
stage of the 

process

Landowner 
should clarify 
negotiation 
roles – BIA, 
allottees, & 

Tribe

Tribe 
identifies key 
policy issues -
- tax, env & 
land use, & 
community 

needs 

Closing

All funds are 
received and 

dispersed

Agreement 
drafted and 
approved by 

Secretary

Use own 
forms

Remediation

Address 
damages in 

construction

Restore land

Renewal/ 
Re-

negotiation

Review 
process, 

grantee use 
and needs, 
and tribal 

needs.
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So What Do You Do Now?

 Many general preparations can occur within Tribal 
realty and TERO departments prior to ever being 
approached about a ROW
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General Preparations

 Ensure Your Ordinance is updated and appropriately 
codified
 Review Tribal Employment Rights Ordinance

 Consider revisions:  Trauma-informed Ordinance
 Understand Tribal-member needs

 Create or Update Records of  Existing Rights-of-Way
 Assignments, piggybacking, mortgages, expansions

 Prepare Materials that Can Be Provided to Those 
Seeking Rights-of-Way
 Education regarding permanent homeland & Cultural 

Resources
 Tribal regulation controls and policies
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So What Do You Do For New ROWs?

 Then, once a specific ROW is proposed and will be 
negotiated, specific preparations should occur.
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Preparation for Specific Negotiations

 Identify the Land
 Cultural value and NHPA/NEPA issues
 Economic value (comps, consider additional fees to be included in 

compensation)
 Identify Tribal Needs and Opportunities (work with other 

departments)
 Tribal Employment Rights
 Work Force Training Programs
 Cultural Preservation Monitoring

 Identify Applicant’s Needs
 Research the Applicant and Proposed Use

 Understand Tribal-member needs
 Gather information regarding use and customer service of  Utility
 Identify resources for groups of  Individual Landowners and Allottees 

effected
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So What Do You Do For Existing 
ROWs?
 There is opportunity to apply jurisdictional changes 

for existing rights of  way.
 Work with your council and realty departments to 

understand when there are possible applications of  
TERO to existing agreements.
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New Rule Also Applies to Existing ROWs.

 Retroactive Application
 The new regulations apply to rights-of-way granted before the 

regulations were promulgated so long as they do not conflict
 The new regulations are only preempted/excluded if  there is a 

conflict between the new regulations and the language of  the 
authorizing statute for the original right-of-way or the grant

 New Rules Therefore Alter Management of  Existing 
ROWs
 Application of  the new regulations may result in a finding of  

noncompliance or violation of  a preexisting ROW grant. (§
169.007)
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How Can Tribes Manage ROWs

 Maintaining Records/ Database for RsOW
 forms (terms and conditions)

 TERO  
 Cultural Preservation Compliance
 Remediation requirements
 Reservation of  rights

 expiration dates
 Understand what is specifically provided for in the existing ROW 

grants to know whether those terms preempt and exclude any of  
the new regulations

 Know the Tribal Policies and Plans
 Land Use & Environmental/Cultural Preservation
 Employment Rights Ordinance
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Management of  Existing ROWs

Who Manages Existing ROWs?
A. Grantee
B. DOI/BIA
C. Tribe
D. All of  the above

 All of  the Above
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How to Manage ROWs

 Limits on Use
 Remediation
 Damages
 Renegotiation (especially in instances of  assignment 

and expansion)
 Termination
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Consideration for Termination

 Monitoring whether the right-of-way is being used 
for the original purpose

 TERO compliance 
 Excavation activities and cultural resource 

preservation
 Potential for Damages
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Terminating a ROW

 Violation of  new regulations could implicate 
negotiation of  remedies and/or termination.

 Unless Secretary cancellation and/or approval of  
termination is specifically provided for in the ROW, 
then it may be terminate unilaterally by the Tribe or 
landowners.
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Maranda Compton
Van Ness Feldman, LLP
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